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COMPREHENSIVE AGREEMENT 

 

 THIS COMPREHENSIVE AGREEMENT (the “Agreement”) is entered into as of the 
28th day of May, 2009, by and between the TRANSPORTATION DISTRICT 
COMMISSION OF HAMPTON ROADS, a transportation district commission created 
pursuant to the Virginia Transportation District Act of 1964 (the “Commission”), and CEI 
DEVELOPMENT, LLC, a Virginia limited liability company authorized to do business in 
Virginia (the “Developer”).  
 

RECITALS 

A. In enacting the Public-Private Education Facilities and Infrastructure Act of 2002, 
Virginia Code §§ 56-575.1, et seq. (as amended, the “PPEA”), which became effective on July 1, 
2002, the Virginia General Assembly found and declared, among other things, that: 

 
  (i) there is a public need for timely acquisition, design, construction, 
improvement, renovation, expansion, equipping, maintenance, operation, implementation, or 
installation of education facilities and other public infrastructure and government facilities within 
the Commonwealth of Virginia that serve a public need and purpose; 
 
  (ii) such public need may not be wholly satisfied by existing methods of 
procurement in which qualifying projects are acquired, designed, constructed, improved, 
renovated, expanded, equipped, maintained, operated, implemented, or installed; and  
 
  (iii) authorizing private entities to develop or operate one or more qualifying 
projects may result in the availability of such projects to the public in a more timely or less costly 
fashion, thereby serving the public safety, benefit, and welfare. 
 

B. The PPEA grants the Commission the authority to approve the development or 
operation by a private entity of an education facility, technology infrastructure or other public 
infrastructure or government facility needed by the Commission as a qualifying project, or the 
design or equipping of a qualifying project so developed or operated, if the Commission 
determines that the qualifying project serves the public purpose of the PPEA. 

 
C. Under the PPEA, the Commission may determine that a qualifying project serves 

the public purpose of the PPEA if:  
 

  (i) there is a public need for or benefit derived from the qualifying project of 
the type the private entity proposes as a qualifying project;  
 
  (ii) the estimated cost of the qualifying project is reasonable in relation to 
similar facilities; and  
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  (iii) the private entity’s plans will result in the timely development or operation 
of the qualifying project. 
 

D. On January 26, 2006, the Commission adopted and made publicly available 
guidelines (the “Guidelines”) establishing procedures for the development of public facilities 
through public-private partnerships with procedures satisfying the PPEA. 

 
E. Recognizing that the Commission had an urgent need for a new Southside 

administrative, operations and maintenance facility and that the Commission had made a new 
Southside administrative, operations and maintenance facility a top priority in its capital 
improvement program, the Commission determined in writing by Resolution number 03-2006, 
dated January 26, 2006, a copy of which is attached hereto as Exhibit R-E, that proceeding with 
procurement of the new Southside administrative, operations and maintenance facility under the 
PPEA is likely to be advantageous to the public and that use of “competitive negotiation” 
procedures under the PPEA for the new Southside administrative, operations and maintenance 
facility is likely to be more advantageous to the Commission and the public based upon (i) the  
probable scope, complexity or urgency of the new Southside administrative, operations and 
maintenance facility, or (ii) risk sharing, added value, an increase in funding or economic benefit 
from the new Southside administrative, operations and maintenance facility that would not 
otherwise be available. 

 
F. On May 22, 2007, the Commission issued a request for proposals for a public-

private partnership for a new Southside administrative, operations and maintenance facility, RFP 
#07-45506 (the “RFP”).  The RFP is incorporated by this reference as part of this Agreement. 

 
G. On July 24, 2007, in response to the RFP, the Developer submitted to the 

Commission a proposal (the “Proposal”).  The Proposal is incorporated by this reference as part 
of this Agreement.  For purposes of the PPEA, the Developer shall be considered the private 
entity. 

 
H. The Commission, after evaluation, considered the Proposal to be worthy of 

further investigation and detailed review.  In accordance with the PPEA and the Guidelines, the 
City of Norfolk (the “City”), as the affected local jurisdiction, was furnished a copy of the 
Proposal and the Commission received comments from the City. 

 
I. On January 2, 2008, the Commission and Concord Eastridge, Inc., an affiliate of 

the Developer, entered into an interim agreement (as amended from time to time, the “Interim 
Agreement”), a copy of which is attached as Exhibit R-I, to allow the parties to further explore the 
feasibility and desirability of the proposed public-private partnership, to establish rights and 
obligations of the parties related thereto, and to establish a process and timetable for next steps in 
the consideration of a possible comprehensive agreement between the parties.  To allow 
additional time for negotiation of a possible comprehensive agreement and to permit project 
design and engineering to progress in timely fashion, the Interim Agreement was amended by the 
parties on May 7, 2008 (the “First Amendment”), again on May 28, 2008 (the “Second 
Amendment”), again on November 19, 2008 (the “Third Amendment”), and again on March 31, 
2009 (the “Fourth Amendment”), copies of which are included as part of Exhibit R-I. 
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J. As a result of the Proposal and subsequent discussions, and in light of the work 
performed and analyses made pursuant to the Interim Agreement, the Commission waived the 
submission of a detailed proposal and negotiated with the Developer a comprehensive agreement 
pursuant to the PPEA and the Guidelines for the contemplated project. 

 
K. The Commission and the Developer have now negotiated this Agreement 

consistent with the PPEA, the Guidelines, and other applicable law and regulation, and this 
Agreement has been posted and made publicly available before entry into it as required by the 
PPEA. 
 

L. The Commission has determined that a new Southside facility to be delivered by 
the Developer in accordance with the terms of this Agreement serves the public purpose of the 
PPEA under the criteria of Virginia Code §56-575.4(C), as amended, and the Commission has 
approved this Agreement, all pursuant to Resolution 04-2009, dated May 28, 2009, a copy of 
which is attached hereto as Exhibit R-L. 
 

AGREEMENT 

 NOW, THEREFORE, for and in consideration of the mutual promises, conditions and 
covenants herein set forth, the parties agree as follows: 
 
 

ARTICLE I - GENERAL 

1.1 Incorporation of Recitals and Duties of “Private Entity” Under PPEA.   
 
The foregoing recitals are true and correct and are incorporated herein by reference.  The 

duties of a private entity as applicable to the contracted services under the PPEA are hereby 
incorporated into this Agreement and imposed upon the Developer. 

 
1.2 Definitions.  All capitalized terms used in this Agreement and the other Contract 

Documents shall have the meanings set forth in Exhibit 1.2 unless otherwise expressly defined 
within such Contract Document. 

 
1.3 General Scope.   

  (a) Under this Agreement, the Developer will coordinate and provide (or 
cause to be provided) to the Commission development services, site design services, design 
services, and construction to locate, design, and build the Project and related amenities at the Site 
on a turn-key basis in accordance with the terms of this Agreement, the General Conditions 
(attached hereto as Exhibit 1.3(a)), and the other Contract Documents. 
 

(b) The parties understand this Agreement to represent a transaction 
involving, together, a series of agreements, instruments and documents setting forth distinct roles 
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and responsibilities of the respective public- and private-sector participants.  Each party to this 
Agreement agrees to (i) execute and deliver in a timely fashion all other agreements to which it 
is a party and other instruments and documents as contemplated by the terms of this Agreement, 
and (ii) perform or cause to be performed all obligations in accordance therewith. 

 
(c) The parties understand and agree that the Developer will be responsible 

for all aspects of coordinating the development, design and design coordination, construction and 
delivery of the Project as provided in the Contract Documents, but that certain goods and 
services provided pursuant to this Agreement may be provided by Subcontractors procured or 
retained by the Developer.  However, notwithstanding anything herein to the contrary, the 
Developer shall be responsible for delivering all Work as a single and integrated project, in three 
distinct phases, in accordance with the Contract Documents. 

 
1.4 Findings Under PPEA.  The Commission has determined that the Project serves 

the public purpose of the PPEA because: 
 

(a) There is a public need for and a benefit derived from the public portions of 
the Project;  

 
(b) The estimated cost of the Project, as established for Phase One in the 

Contract Documents, is reasonable in relation to similar facilities; and 
 
(c) The Developer’s plans will result in the timely development of the Project. 
 

ARTICLE II – PROJECT PHASES 
 

 2.1 Phase One.    Phase One of the Project consists of the Work to be performed by 
or at the direction of the Developer as shall be necessary and appropriate to deliver a new, fully-
functioning bus operation and maintenance facility, along with a parking structure, for the 
benefit of the Commission.  The new facility shall be located on the Commission’s real property 
situated at 509 East 18th Street in the City, which property is more fully described on Exhibit 2.1 
attached hereto.  The site of Phase One is to be the eastern portion of such property, as delineated 
on Exhibit 2.1(a) attached hereto.  Phase One shall be fully in accord with the details of the 
Construction Documents (which are incorporated by this reference as part of this Agreement), 
and it shall be delivered by the Developer in accordance with the Contract Documents. 
 
 2.2 Phase One-A.    It is anticipated that Phase One-A of the Project shall be 
consistent with the Work to be performed by or at the direction of the Developer as shall be 
necessary and appropriate to deliver a new, fully-functioning administration building, along with 
an extension of the parking structure to be constructed as part of Phase One, for the benefit of the 
Commission.  The administration building is envisioned to consist of approximately 36,000 gross 
square feet of office space for exclusive use by the Commission.  The main office component, as 
conceptualized, will be located in a two-story structure (or possibly a three-story structure) to be 
situated on top of the extended parking structure, with a small lobby and reception area at the 
street level.  The extension of the parking structure will include approximately 140 additional 
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parking spaces.  The new administration building and extended parking deck are to be located 
adjacent to Phase One on the Commission’s real property situated at 509 East 18th Street in the 
City, which property is more fully described on Exhibit 2.1 attached hereto.  The site of Phase 
One-A is to be the western portion of such property, as delineated in concept on Exhibit 2.2 
attached hereto.  The details of Phase One-A, including scope of work, schedule (to be consistent 
with the relevant portions of Exhibit 3.1 attached hereto), price and payment terms, are to be 
established by the Commission and the Developer through good-faith negotiations as 
expeditiously as possible following entry into this Agreement.  The parties anticipate that, soon 
after entry into this Agreement, they will enter into an amendment to this Agreement to include 
the details of Phase One-A. 
 
 2.3 Phase Two.     
 

(a) Phase Two of the Project is intended to involve a ground lease by the 
Commission to the Developer of approximately 2.1 acres of real property situated at 1500 
Monticello Avenue in the City, which property is more fully described on Exhibit 2.2 attached 
hereto.  The term of such ground lease is anticipated to be sixty-five (65) years, with renewal 
options for up to an additional thirty (30) years.  However, the terms and conditions of such 
ground lease are to be established by agreement of the parties at the time the redevelopment 
potential of the referenced parcel is determined following an examination of factors relevant to 
private development, including but not limited to allowable density, types of improvements, 
environmental issues and parking requirements.  Alternative arrangements in lieu of a 
conventional ground lease may include (i) a participating ground lease with a lower base rent, 
but with the Commission receiving a negotiated share of the net operating income generated by 
the private development, or (ii) a purchase of the referenced parcel by the Developer from the 
Commission at a price to be established by the parties based upon the market value of the land at 
the time of sale.   
 

(b) Within one-hundred eighty (180) Days following the Agreement Date, the 
Developer shall initiate the planning process for Phase Two and carry it forward expeditiously 
through schematic design, in an effort to arrive at an economically viable and marketable 
development concept that receives the preliminary approval of the City.  At such time, the parties 
shall negotiate the details of the intended transaction and execute the appropriate documents to 
memorialize same.  It is acknowledged by the parties that the Commission’s Monticello Avenue 
property may have some challenging environmental issues associated with it, due to suspected 
soil contamination, possible archeological constraints, and/or flood plain limitations.  Within 
one-hundred twenty (120) Days following the Agreement Date, the Commission shall investigate 
these property matters and provide, at its cost, independent third-party written reports to the 
Developer for the Developer’s prompt consideration and evaluation.  Such reports shall be 
completed and deemed reasonably acceptable by the Developer before the Developer shall be 
obligated to proceed with schematic design as noted above.  Phase Two may include an adjacent 
property to the north that is owned by the City, containing approximately 1.27 acres, situated at 
1600 Monticello Avenue in the City, and known as the Union Mission Parcel.  The City has 
indicated to the parties its willingness to negotiate an arrangement with the Developer whereby 
the Developer will either ground lease or purchase the Union Mission Parcel.  It is acknowledged 
by the parties that the Union Mission Parcel will be included as part of the Phase Two 
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development only in the event that the Developer is able to negotiate an acceptable transaction 
with the City. 
 

(c) In the event the parties are unable, after good-faith, commercially 
reasonable efforts to do the same, to agree upon the business terms, financing or documentation 
needed to effect Phase Two of the Project, or in the event the Developer, after having exhausted 
good-faith, commercially reasonably efforts to do the same, is unable to obtain all necessary 
zoning, site, environmental and other permits required by the City or other Governmental Units 
having jurisdiction over the Project, then either party may terminate the Phase Two portion of the 
Project upon ten (10) Days’ notice to the other party. 
 

ARTICLE III – PROJECT SCHEDULE 
 

3.1 Project Schedule.  Attached hereto as Exhibit 3.1 is the initial Project Schedule, 
which is divided into three (3) components (Phase One, Phase One-A, and Phase Two).  The 
Project Schedule includes the Guaranteed Completion Date (which is the date for Substantial 
Completion of Work of Phase One), other milestone dates for Phase One, and tentative milestone 
dates for Phase One-A and Phase Two.  The Project Schedule shall be further developed and 
interim milestone dates added consistent with this Agreement, with such Project Schedule to be 
reasonably based on required completion dates for the Project, all in sufficient detail to permit 
identification and monitoring of all significant Work elements related thereto.  The Developer 
shall include in the Project Schedule sufficient allowance of time for any necessary rezoning of 
the Site, for the transfer of the title of portions of the Site, for the obtaining of easements, for 
permitting, for reviews and approvals by Governmental Units, and for reviews and approvals by 
the Commission.  The parties anticipate that, soon after entry into this Agreement and based 
upon good-faith negotiations, they will enter into an amendment to this Agreement for an 
expansion of the scope of Work and additions to the Project Schedule regarding development of 
temporary bus maintenance and operations facilities for use by the Commission while the 
construction Work for Phase One is in process. 
 

3.2 Notice to Proceed.  Unless otherwise agreed in writing by the parties, the Notice 
to Proceed for Phase One shall not be issued until (i) all permits necessary for the relevant 
construction Work have been secured by the Developer in accordance with the Contract 
Documents, which permits the Developer shall exercise its best efforts to secure in prompt 
fashion; and (ii) the Commission along with any other Person having possessory rights to the 
Site has vacated the Site in a manner sufficient to allow the Developer to cause the relevant 
construction Work to commence.  Any delays in the Commission or other parties in possession 
leaving the Site prior to issuance of the Notice to Proceed shall result in the Project Schedule and 
applicable milestones being extended by a comparable period of time pursuant to Section 8.2 of 
the General Conditions; however, as of the date of this Agreement neither party has knowledge 
of another Person with any such possessory rights.     

 
3.3 Limited Authorization to Proceed.    Entry into this Agreement by both parties 

shall constitute a limited authorization for Developer to proceed, or cause its Subcontractors to 
proceed, with the pre-construction services described on Exhibit 3.3 attached hereto; provided, 
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however, that under no circumstances shall this Section 3.3  entitle the Developer or obligate the 
Commission to payments beyond those reflected on the Payment Schedule. 

  
3.4 Guaranteed Completion Date.  The Developer shall achieve Substantial 

Completion of the Work for Phase One on or before the Guaranteed Completion Date.  The 
Guaranteed Completion Date shall be the date which is 497 Days after the date of issuance of the 
Notice to Proceed with construction for Phase One, unless adjusted pursuant to Section 8.2 of the 
General Conditions.  

 
 

ARTICLE IV – PROJECT DEVELOPMENT  
 

4.1 Development and Site Design Services.   
 

  (a) The Developer represents and warrants that it has undertaken and 
completed the following development and site design services pursuant to the Interim Agreement 
or in conjunction with its performance thereunder, as required to complete the Work for Phase 
One: 

 
(i) reviewed physical inspection reports of the Site provided by the 

Commission or others, if any, including subsurface tests, soil tests, borings, water surveys, 
wetlands studies, topographical surveys, sewage disposal surveys and drainage determinations, 
including but not limited to the Phase I Environmental Investigation Report; the Phase II 
Environmental Investigation Report; the asbestos survey and the asbestos survey location plan, 
each dated September 18, 2008; and the asbestos survey addendum, dated October 10, 2008; 

 
(ii) made any and all additional material inspections, tests, and surveys 

not already done or undertaken by the Commission in order to perform hereunder and provide 
for the development of the Project as contemplated in this Agreement; 

 
(iii) identified any additional engineering studies and operations that 

are necessary to carry out the intent of this Agreement; 
 
(iv) reviewed the Commission or the City-provided environmental 

audits and surveys for the Site; 
 

(v) reviewed the Commission or the City-provided surveys and 
reports, if any, necessary to satisfy itself generally as to the measurements, status and condition 
of the Site, and undertaken any such material additional studies or testing as may be necessary to 
evaluate such measurements, status or condition; and 

 
(vi) designed or caused to be designed on-site improvements necessary 

for development of the Site for Phase One. 
 

(b) The Developer shall provide the following development and site design 
services pursuant to this Agreement as required to complete the Work for Phase One: 
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(i) complete performance of all remaining obligations under the 

Interim Agreement, if any; 
 

(ii) coordinate with the Commission, the City, or any agency or body 
necessary to establish requirements for off-site and on-site improvements required for the Site; 
including without limitation streets and utilities; 
 

(iii) identify required off-site improvements, if any, and cause the off-
site improvements, if any, to be designed and constructed for Phase One to be accomplished in 
accordance with this Agreement; 

 
(iv) perform or cause to be performed all site work necessary to 

prepare the Site for Phase One in accordance with the Site Civil Construction Documents dated 
March 12, 2009; and  

 
(v) submit applications for permits for construction Work and obtain 

all approvals for Phase One that are required for site work, construction and occupancy to the 
extent not accomplished pursuant to the Interim Agreement; provided that the Commission will 
provide the Commission’s signatures when required and will otherwise reasonably cooperate 
with the Developer to submit, pursue and obtain all such permits and approvals but with the 
understanding that responsibility for such permits and approvals shall remain with the 
Developer. 
 

(c) The Developer shall take all other actions necessary so that the Site is 
ready for construction in accordance with the Project Schedule and that Phase One is 
Substantially Complete in accordance with the Construction Documents and ready for opening, 
occupancy, and operation, all in compliance with all applicable Legal Requirements. 

 
(d) The Developer shall take or cause to be taken all reasonable steps 

necessary during design and construction to have the Phase One facility become LEED 
certifiable.  This responsibility shall include the following: 
 

(i) Identify all possible design elements and construction practices 
that can contribute toward the Phase One number of possible LEED credits and provide detailed 
and accurate cost/benefit analyses, as applicable and requested by the Commission, from which 
good business decisions by the Commission can be made. 

 
(ii) Ensure that the design elements and construction practices 

identified in the LEED checklist and accompanying documentation, attached hereto as Exhibit 
4.1(d), result in the Project being LEED certifiable consistent with the specific LEED credits 
shown therein. 
 

(iii) Provide all engineering and administrative services required to 
handle the Project’s LEED registration and certification submittal requirements in accordance 
with the U.S. Green Building Council (“USGBC”). 
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(iv) Ensure that all records necessary during design and construction of 

the facility are maintained in good order and made available as needed.  Submittal of LEED 
documentation, as it becomes available and ready for submittal, shall be submitted to the 
USGBC as the work progresses. 

 
(v) Maintain for the Commission one complete set, in reproducible 

form, of all drawings, specifications, addenda, descriptions, shop drawings, applicable meeting 
minutes, as-built drawings, cut sheets and any other required records necessary for complete and 
final LEED certification submittal.  These records shall be clearly identified and organized by 
LEED credit following the sequence laid out in the USGBC LEED-NC Version 2.2 Registered 
Project Checklist.  As-built drawings shall be neatly and clearly marked in color during 
construction to record all variations made during construction. 
 
The specific LEED credits, as itemized below, which can only be earned as a result of the 
Commission-controlled practices and policies during the post-commissioning, operational use of 
the Phase One facility, are beyond the control of the Developer: 

(i) Green Housekeeping (Innovation in Design Credit 1.3) 

(ii) Green Power (Energy and Atmosphere Credit 6) 
 

Developer and Commission share responsibilities for achieving the following LEED credits: 
 

(i) Enhanced Commissioning (Energy and Atmosphere Credit 3) – 
Developer shall be responsible for initiating the enhanced commissioning process and 
contracting for these services during the design and construction phases.  Commission shall 
assume responsibility for completing the commissioning process upon Substantial Completion. 

 
(ii) Measurement and Verification (Energy and Atmosphere Credit 5) 

– Developer shall provide or cause to be provided all the required building systems, training, and 
instructions necessary for Commission staff to perform this work.  Commission shall be 
responsible for the actual measurement and verification submittals to USGBC. 

 
4.2 Design and Construction. 

(a) The Developer shall provide or cause to be provided the design and 
construction services for Phase One described on Exhibit 4.2(a) in accordance with the General 
Conditions, the Project Schedule and the Construction Documents.  Pursuant to the Interim 
Agreement, as amended, the Developer caused the Design Consultant to fully and completely 
design Phase One and prepare and seal the Construction Documents.  The parties acknowledge 
that the Commission has approved the Construction Documents.  However, such approval shall 
in no way serve to transfer any liability for design of the Project from the Developer to the 
Commission, and the Developer and its Subcontractors shall remain fully responsible for the 
design.  In the event the Construction Documents include any error, omission, flaw or 
shortcoming, or are otherwise not fully in compliance with the Contract Documents, the 
Developer shall bear full responsibility for correcting or causing to be corrected the Construction 
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Documents and any Work related thereto within the Contract Time(s) and in a manner that 
complies fully with all of the Contract Documents.  With respect to Phase One-A, the Developer 
shall provide or cause to be provided the development, site design, design, and construction 
services as shall be established by the Commission and the Developer pursuant to the terms of 
Section 2.2.  With respect to Phase Two, the parameters of any design and construction services 
for which the Developer shall be responsible as part thereof shall be determined by the parties in 
timely fashion once the structure and components of the Phase Two development become more 
clearly delineated and are agreed upon by the parties. 

(b) The Commission does not provide any warranty, express or implied, 
regarding the suitability of any design for the Project.  Rather, the Developer agrees that the 
services of the Lead Designer and the other Design Consultants shall meet the standards of care 
described in the General Conditions.  Also, the Developer shall ensure that (i) its contract with its 
Contractor does not excuse its Contractor from performance or entitle it to additional 
compensation from the Commission due to any errors or omissions in design, and (ii) bonds 
provided do not excuse the Contractor or surety from any obligation under the bonds based on 
any errors or omissions in design.   

(c) The Developer shall require the Lead Designer’s and its consultants’ 
personnel to have the necessary expertise, experience and credentials, and such personnel shall 
be reasonably acceptable to the Commission.  The persons named in Exhibit 4.2(c) are 
designated key Design Consultants who shall be involved in design services for the Project and 
may not be removed from the Project (i) without the Commission’s written consent, which 
consent shall not be unreasonably withheld in the event the Developer provides a suitable 
replacement with equivalent expertise, experience and credentials; or (ii) unless the Commission 
directs their removal from the Project as reasonably objectionable. 

(d) The Developer shall ensure that the design and construction for the Project 
meet or exceed the Legal Requirements and the standards specifically identified or established in 
the Contract Documents. 

(e) The Developer’s contracts with the Lead Designer and the Contractor shall 
expressly make the Commission an intended third-party beneficiary of each contract and all 
warranties therein.   

(f) The Commission may recommend subcontractors, suppliers and vendors 
to include among those from whom the Contractor may request bids, and the Developer shall 
have the Contractor follow such recommendations if reasonably practicable to do so. 

(g) The Developer shall cause to be obtained and provided to the Commission 
warranties for the Project and its equipment and components as provided in the General 
Conditions and the other Contract Documents.  All the warranties provided for in the Contract 
Documents shall apply to the Project, it being the parties’ intent that these warranties are 
cumulative and are to be construed to give the Commission the maximum protection consistent 
with their terms.  All warranties obtained by the Developer and by the Contractor shall be 
assigned to the Commission or the Commission shall be expressly made an intended third-party 
beneficiary thereof.   
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(h) The Developer shall submit to the Commission the Developer’s and its 
Contractor’s staffing plan for the construction of the Project, together with the names, 
qualifications, and years of service of management.  No changes to such management shall be 
made which are reasonably objected to by the Commission (except for changes which are outside 
the control of the Developer and the Contractor, such as a person leaving their employ).  The 
persons named in Exhibit 4.2 are designated key personnel for construction, and the Developer 
agrees that any such person may not be removed from the Project (i) without the Commission’s 
written consent, which consent shall not be unreasonably withheld in the event the Developer 
provides a suitable replacement with equivalent expertise, experience and credentials; or (ii) 
unless the Commission directs their removal from the Project as reasonably objectionable. 

(i) The Commission shall have the right to retain and pay for a construction 
manager, project manager, or consultants to inspect from time to time the progress of the 
construction Work in order to perform a quality control function on behalf of the Commission.  
The costs or fees for the Commission’s use of such persons shall be at the Commission’s sole 
expense; provided, however, the Developer shall provide space, furniture, utilities and a 
telephone line for their use at the Site as part of the Contract Price.  These consultants are in 
addition to, and not in lieu of, any contract administration and inspection services that the 
Developer is to provide at its expense under the Contract Documents. 

(j) Construction shall meet the following standards:  (i) compliance with all 
applicable Legal Requirements; (ii) for Phase One, conformance with all Construction 
Documents; and for Phase One-A and Phase Two, conformance with all Phase One-A and Phase 
Two construction documents that are given final approval by the Commission; (iii) all materials 
and equipment are to be new unless approved in writing by the Commission; (iv) all 
workmanship is to be of high quality and of a nature that would pass without exception in the 
trade or industry concerned; and (v) all of the Work is equal to or exceeds the quality of other 
comparable work at other comparable projects in Virginia and North Carolina.   

(k) The Developer shall coordinate and have its Lead Designer and Contractor 
coordinate with the Commission and shall use best efforts to ensure that the Project does not 
cause damage to adjoining property or unreasonably disrupt or disturb the activities of adjoining 
property owners.  In this regard, the Developer acknowledges that cemeteries lie adjacent to the 
Site.  The Developer further acknowledges that it has reviewed with the Lead Designer and the 
Contractor (i) the Environmental Analysis dated February 2009 related to the Site, as prepared 
for the FTA pursuant to the National Environmental Protection Act (NEPA), as well as (ii) the 
Section 106 Report dated November 2008 and the Archeological Assessment Report dated 
January 2009 related to the Site, as prepared for the Virginia Department of Historic Resources.  
Each of the aforementioned analyses and reports is hereby incorporated by reference into this 
Agreement. 

(l) The Developer shall ensure that no mechanic’s liens result from any 
construction at the Site based on the Work the Developer or its Subcontractors and agents 
perform or are required to perform under this Agreement.  If any mechanic’s lien results from 
Work the Developer and its Subcontractors and agents perform or are required to perform under 
this Agreement, the Developer shall promptly cause such lien to be removed at its own cost and 
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expense.  The Developer shall not be responsible for any mechanic’s lien based solely on the 
activities of the Commission, its agents, Separate Contractors and invitees. 

(m) The Commission acknowledges that the existing Elmwood Cemetery brick 
wall adjacent to the Project Site has deteriorated in various locations; therefore, Developer shall 
not be held liable for damages to the wall occurring as a direct result of vibrations associated 
with construction activity on the Project Site or reasons beyond Developer’s reasonable control 
(e.g., wind, excavation of nearby soils that somehow might aggravate the already failing wall 
structures, etc.).  Developer shall be held responsible for damages to the wall resulting from 
causes within its reasonable control.  Therefore, Developer shall take all reasonable measures to 
protect the Elmwood Cemetery brick wall during construction operations, including, but not 
necessarily limited to, installing a construction fence to prevent materials and equipment from 
coming within close proximity of the wall, and maintaining such protective measures for the 
duration of construction activities.  In addition, Developer will provide or cause to be provided 
vibration monitoring during demolition, pile installation and construction activities.  Vibration 
monitoring will be conducted to ensure vibrations to not exceed acceptable limits as to be 
determined by the Commission prior to commencement of construction (“Acceptable Vibration 
Limits”).  To the extent vibration testing indicates vibrations that exceed the Acceptable 
Vibration Limits, the Commission shall be responsible, at its own cost and expense, to 
accomplish such remedial efforts as the Commission deems necessary to protect the wall or to 
bring the vibrations down to acceptable limits. 

 
ARTICLE V – PROJECT FUNDING 

 
5.1 Contract Price. 

(a) Subject to the terms of this Agreement and the other Contract Documents, 
the Commission shall pay to the Developer the Contract Price as compensation for the 
Developer’s performance hereunder in relation to Phase One.  The Contract Price is set forth on 
Exhibit 5.1(a).  The Contract Price does not include any sums paid pursuant to the Interim 
Agreement. 

 
(b) The parties have not yet established a price for Phase One-A.  

Conceptually, Phase One-A involves extending the parking deck being constructed under Phase 
One, to provide additional employee parking and a building pad upon which an approximate 
36,000 square foot administration building will be constructed, as described in Section 2.2.  
Phase One-A will have impacts to the Phase One civil and site design as well as the concurrently 
proposed streetscape/landscape treatments along 18th and Armistead Streets in the City.  As 
described in Section 2.2, it is the intention of the Commission and the Developer to work 
together in good faith to expeditiously refine this preliminary development concept so that the 
parties may proceed with design development and construction of Phase One-A under an 
amendment to this Agreement. 
 

(c) Any reference on Exhibit 5.1(a) or elsewhere in any of the Contract 
Documents to the Commission’s or an owner’s contingency fund (or words similar thereto) shall 
mean amounts owned by the Commission and over which the Commission has complete control 
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and discretion.  Any such fund shall be available for use by and at the sole discretion of the 
Commission for any contingencies related to the Project.  All amounts included in any such fund 
for Phase One shall be considered part of the Contract Price.  No such fund shall be drawn upon 
except by advance written direction of the Commission.  To the extent any sums in any such 
fund are not authorized for expenditure by the Commission prior to final completion of a 
particular phase of the Project, ownership and control of all such sums shall remain with the 
Commission. 

5.2 Projected Payments.  In connection with this Agreement, the Developer has 
provided a schedule of payments by month for Phase One (as set forth in Exhibit 5.2) to assist 
the Commission in determining funding needs associated with Phase One for which the 
Commission is responsible.  A schedule of payments for Phase One-A shall be similarly 
developed as part of an amendment to this Agreement once the scope and price for such Work 
has been negotiated.  The Developer shall notify the Commission of changes in the schedule of 
payments by month in sufficient time so that the Commission can adjust its funding or obtain 
financing to meet increases, if any, in requirements.  Adjustments to the schedule of payments by 
month will be provided to the Commission on a monthly basis; provided, however, that the 
Commission shall not be obligated to make payment with respect to any upward adjustments 
unless it has had at least three (3) months advance notice of such upward adjustment as reflected 
in such monthly schedule of payments, unless such advance notice is waived in writing by the 
Commission.  Such a waiver may be effected by the Commission’s execution of a Change Order 
committing it to an upward adjustment in payments within the next following three (3) months, 
or by other appropriate writing.  Payments shall be made by the Commission to the Developer in 
accordance with the terms and procedures set forth in the General Conditions. 

 

5.3 Plan of Funding.   The Commission intends to fund the costs of the public 
portions of the Project for which it is responsible in a manner acceptable to the Commission in 
its sole discretion that results in the availability of funds pursuant to the projected revenue needs 
as referenced herein.  The Commission’s funding sources for the Project are Federal and 
Commonwealth grants and local subsidies.  At the time of execution of this Agreement, 
$41,900,000 in grant funding has been allocated by the Commission for the Project as set forth 
on Exhibit 5.3.  The Commission pledges to fully fund the Project and make all reasonable 
efforts to obtain the necessary funds in a manner that ensures timely payments.  In cooperation 
with the Developer prior to the issuance of the Notice to Proceed, the Commission will develop a 
financial plan for Phase One that coordinates the schedule of payments by month (as set forth in 
Exhibit 5.2) to the Developer and the funding sources. 
 
 

ARTICLE VI – ASSURANCES 

6.1 Insurance and Bonds.   

(a) For Phase One and Phase One-A, the Developer shall cause to be 
furnished the insurance and bonds described in the General Conditions.  The parties anticipate 
that additional insurance and bonding requirements shall apply to Phase Two, as appropriate to 
the scope of Phase Two and risks associated therewith. 
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(b) Although the Developer is responsible for all fees and expenses associated 
with all permits and other authorizations necessary or appropriate to the Phase One Work (except 
and unless expressly provided in the Contract Documents to the contrary), the Commission shall 
be responsible for any refundable deposits or escrow amounts necessary to be posted with a 
Governmental Unit as a condition of issuance of any such permits or authorizations pursuant to 
any Legal Requirements.  In the event any such deposit or escrow amount is not fully refunded to 
the Commission in a timely manner as a result of the action or inaction of the Developer, any 
Subcontractor or Sub-subcontractor, or any Person under the control of or acting at the direction 
of any of them, the Developer shall pay to the Commission a sum equal to any un-refunded 
deposit or escrow amounts within seven (7) Days of the date on which the Commission notifies 
the Developer that it has been advised by the applicable Governmental Unit of amounts that will 
not be refunded. 

 
6.2 Additional Guaranty and Assurance of Performance.   

  (a) The parties recognize that the Commission’s selection of the Developer 
for entry into this Agreement, despite the Developer being a limited liability company with no 
substantial assets, has been premised on the capabilities and resources of various members of the 
Developer’s team proposed for the procurement leading to this Agreement who are not parties to 
this Agreement and who are not in privity of contract with the Commission under this 
Agreement.  The Commission thus has premised entry into this Agreement upon receipt of 
adequate guaranties and financial assurances of performance of obligations under this 
Agreement.   

  (b) As a condition of entry into this Agreement, the Developer shall furnish 
the Guaranty in the form of Exhibit 6.2(b) executed by the Guarantor. 

  (c) Failure by the Developer to provide the Commission the Guaranty as 
required by subparagraph (b) above shall render the Commission’s obligations under this 
Agreement null and void.   
 

6.3 Financial Statements.  The Developer agrees to provide the Commission with 
copies of complete and current financial statements for itself and the Guarantor on an annual 
basis, or more frequently if requested by the Commission, as well as copies of all Federal tax 
returns for itself and the Guarantor.  Such annual financial statements shall (i) include audited 
balance sheets and related statements of income, shareholders’ equity and cash flows for the 
relevant period prepared by Gaintner, Bandler, Reed, CPAs, of Phoenix, Arizona, or such other 
independent certified public accountants as may be selected by the Developer and reasonably 
acceptable to the Commission; and (ii) be delivered to the Commission by the Developer as soon 
as available and in any event within ninety (90) days after the end of each fiscal year of the 
relevant Person.  Tax returns shall be delivered to the Commission by the Developer within 
fifteen (15) days after filing.  The Developer shall also deliver to the Commission, promptly 
following any requests therefor, such other information regarding the financial condition of itself 
and the Guarantor as the Commission may reasonably request.  In the event that either the 
Developer or the Guarantor does not have financial statements that comport with the 
requirements of item (i) above and only has financial statements that are unaudited, the 
Developer shall instead submit other financial records of the applicable entity as specified by the 
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Commission (e.g., reviews, compilations or other reports prepared by independent certified 
public accountants, internal records and statements, deposit/holdings and borrowing/credit 
account statements, financial institution references, etc.) to the Commission’s designated 
independent accounting firm.  The Developer may designate any submitted financial records, tax 
returns and other financial information as confidential proprietary information exempt from 
release under the Virginia Freedom of Information Act by following the procedure for such 
designation indicated in this Agreement, and the Commission shall use its best efforts to 
maintain the confidentiality of such information. 

 
 

ARTICLE VII – CONTRACTING PRACTICES  
 

7.1 Equal Opportunity Employment. 
   

(a) During the performance of this Agreement, the Developer agrees as 
follows: 

(i) The Developer shall not discriminate against any employee or 
applicant for employment because of race, religion, color, sex, national origin, age, disability, or 
other basis prohibited by federal or state law relating to discrimination in employment, except 
where there is a bona-fide occupational qualification reasonably necessary to the normal 
operation of the Developer.  The Developer agrees to post in conspicuous places, available to 
employees and applicants for employment, notices setting forth the provisions of this 
nondiscrimination clause. 

(ii) The Developer, in all solicitations or advertisements for employees 
placed by or on behalf of the Developer, shall state that the Developer is an equal opportunity 
employer. 

(iii) Notices, advertisements and solicitations placed in accordance with 
federal law, rule or regulation shall be deemed sufficient for the purpose of meeting the notice, 
advertisement, and solicitation requirements of this paragraph. 

  (b) The Developer shall cause to be included the provisions of the foregoing 
paragraphs (a)(i), (a)(ii), and (a)(iii) (substituting the Subcontractor or vendor for the Developer 
as the obligated party) in every Subcontract, sub-Subcontract at all tiers, or purchase order of 
over $10,000, so that the provisions will be binding upon each Subcontractor, Sub-subcontractor 
or vendor. 
 

7.2 Drug-Free Workplace.   

  (a) During the performance of this Agreement, the Developer agrees to (i) 
provide a drug-free workplace for the Developer’s employees; (ii) post in conspicuous places, 
available to employees and applicants for employment, a statement notifying employees that the 
unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled 
substance or marijuana is prohibited in the Developer’s workplace and specifying the actions that 
will be taken against employees for violations of such prohibition; (iii) state in all solicitations or 
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advertisements for employees placed by or on behalf of the Developer that the Developer 
maintains a drug-free workplace; and (iv) cause to be included the provisions of the foregoing 
clauses (substituting the Subcontractor or vendor for the Developer as the obligated party) in 
every Subcontract, sub-Subcontract at all tiers, or purchase order of over $10,000, so that the 
provisions will be binding upon each Subcontractor, Sub-subcontractor or vendor. 

  (b) For the purposes of this section, “drug-free workplace” means a site for 
the performance of work done in connection with this Agreement by the Developer where its 
employees are prohibited from engaging in the unlawful manufacture, sale, distribution, 
dispensation, possession or use of any controlled substance or marijuana during the performance 
of the Agreement. 
 
 

ARTICLE VIII – REPRESENTATIONS, WARRANTIES,  
CONDITIONS AND COVENANTS  

 
8.1 Commission’s Representations and Warranties.  The Commission hereby 

represents and warrants to the Developer as follows: 
 

(a) The Commission is a transportation district commission created pursuant 
to the Transportation District Act of 1964, Chapter 45 of Title 15.2 of the Virginia Code, as 
amended, and has full power, right and authority to execute, deliver and perform its obligations 
hereunder, in accordance with and subject to the terms and conditions of this Agreement. 

(b) Each person executing this Agreement on behalf of the Commission is 
duly authorized to execute each such document on behalf of the Commission. 

(c) Neither the execution and delivery by the Commission of this Agreement 
and any other documents executed concurrently herewith to which the Commission is a party, 
nor the consummation of the transactions contemplated hereby or thereby, is in conflict with or 
will result in a default under or violation of any other agreements or instruments to which it is a 
party or by which it is bound. 

(d) There is no action, suit, proceeding, investigation or litigation pending and 
served on the Commission which challenges the Commission’s authority to execute, deliver or 
perform, or the validity or enforceability of, this Agreement and the other related documents to 
which the Commission is a party, or which challenges the authority of the Commission official 
executing this Agreement or the other related documents, and the Commission has disclosed to 
the Developer any pending and unserved or threatened action, suit, proceeding, investigation or 
litigation with respect to such matters of which the Commission is aware. 

(e) The representations and warranties of the Commission contained herein 
shall survive expiration or termination of this Agreement. 

 
8.2 Developer’s Representations and Warranties.  The Developer hereby 

represents and warrants to the Commission as follows: 
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(a) The Developer is a duly organized and validly existing limited liability 
company created under the laws of the Commonwealth, has the requisite power and has or will 
obtain all required licenses to carry on its present and proposed activities, and has full power, 
right and authority to execute and deliver this Agreement and the other related documents to 
which the Developer is a party and to perform each and all of the obligations of the Developer 
provided for herein and therein.  Attached hereto as Exhibit 8.2(a) is a copy of the Developer’s 
current, complete and fully-executed operating agreement.  So long as this Agreement remains in 
effect, no modification, amendment or supplementation shall be made to the aforementioned 
operating agreement, including but not limited to membership or terms relating to its special 
purpose and the prohibition of certain acts as set forth therein, without the Commission’s prior 
written consent, which consent may be withheld in the Commission’s sole discretion. 
 

(b) All of the membership interest of the Developer is owned directly by 
Susan H. Eastridge and R. Jeffery Arnold, who collectively own all of the issued and outstanding 
shares of capital stock of the Guarantor, which guarantees the Developer’s performance 
hereunder pursuant to the terms of the Guaranty.  The Guarantor is a duly organized and validly 
existing corporation created under the laws of the State of Arizona, has the requisite power to 
carry on its present business, and has full power, right and authority to execute and deliver the 
Guaranty and to perform each and all of its obligations provided for therein.  The Guarantor has 
taken or caused to be taken all requisite action to authorize the execution and delivery of, and the 
performance of its obligations under, the Guaranty.  Each person executing the Guaranty or any 
other related document on behalf of the Guarantor has been or will at such time be duly 
authorized to execute each such document on behalf of the Guarantor.  Neither the execution and 
delivery by the Guarantor of the Guaranty and any other related documents for which the 
Guarantor is a party, nor the consummation of the transactions contemplated thereby, is in 
conflict with or will result in a default under or a violation of the governing instruments of the 
Guarantor or any other agreements or instruments to which it is a party or by which it is bound.  
There is no action, suit, proceedings, investigation or litigation pending and served on the 
Guarantor which challenges the Guarantor’s authority to execute, deliver or perform, or the 
validity or enforceability of, the Guaranty and any other related documents to which the 
Guarantor is a party, or which challenges the authority of the Guarantor official executing the 
Guaranty or any other related documents; and the Developer has disclosed to the Commission 
any pending and unserved or threatened action, suit, proceeding, investigation or litigation with 
respect to such matters of which the Developer is aware. 
 

(c) The Developer has taken or caused to be taken all requisite action to 
authorize the execution and delivery of, and the performance of its obligations under, this 
Agreement and the other related documents to which the Developer is a party. 
 

(d) Each person executing this Agreement or any other related document on 
behalf of the Developer has been or will at such time be duly authorized to execute each such 
document on behalf of the Developer. 
 

(e) Neither the execution and delivery by the Developer of this Agreement 
and the other related documents to which the Developer is a party, nor the consummation of the 
transactions contemplated hereby or thereby, is in conflict with or will result in a default under or 



 

-18- 

a violation of the governing instruments of the Developer or any other agreements or instruments 
to which it is a party or by which it is bound. 
 

(f) There is no action, suit, proceedings, investigation or litigation pending 
and served on the Developer which challenges the Developer’s authority to execute, deliver or 
perform, or the validity or enforceability of, this Agreement and the other related documents to 
which the Developer is a party, or which challenges the authority of the Developer official 
executing this Agreement or the other related documents; and the Developer has disclosed to the 
Commission any pending and unserved or threatened action, suit, proceeding, investigation or 
litigation with respect to such matters of which the Developer is aware. 
 

(g) The Developer is in material compliance with all Legal Requirements 
applicable to Developer or its activities in connection with this Agreement and the other related 
documents. 
 

(h) The Developer has furnished to the Commission the following materials 
and information relating to the Guarantor:  (i) financial statements and balance sheet for the 
period ending December 31, 2008, prepared and certified by the Guarantor’s vice-president of 
finance; (ii) a copy of Federal tax return(s) for calendar year 2007; (iii) a copy of account 
statements as of February 28, 2009, from each financial institution in which material 
deposit/holding or borrowing/credit accounts are maintained; and (iv) a copy of all debt 
instruments and related security agreements from each and every additional lender, as of 
February 28, 2009, reflecting all amounts owed to or otherwise committed by any such lender. 
 

(i) The Developer certifies that all material representations, information and 
data provided in support of, or in connection with, the proposal for the Project are true and 
correct. 
 

(j) The representations and warranties of the Developer contained herein shall 
survive expiration or termination of this Agreement. 
 

8.3 Limitation on Developer’s Contracting Powers.  Except for this Agreement; 
the contracts, subcontracts and agreements expressly permitted under this Agreement; and other 
Project agreements authorized and directed by the Commission, the Developer shall have no 
right or authority to enter into, deliver or perform any contracts or agreements pertaining to the 
Project which purport to bind the Commission or any of its member jurisdictions or which are 
contrary to the terms of this Agreement without the express prior written consent of the 
Commission.  The Commission may withhold or condition its consent in its sole and absolute 
discretion. 
 

 
ARTICLE IX – TERMINATION, DEFAULT AND REMEDIES 

 
 9.1 Developer’s Right to Stop Work or Terminate Agreement.   
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(a) The Developer may terminate this Agreement for default if, through no 
fault of the Developer or any persons or entities performing portions of the Work under direct or 
indirect contract with the Developer, (i)(A) the Commission has failed to issue a certificate for 
payment and has not notified the Developer of the reason for withholding the certificate for 
payment within thirty (30) Days of receipt of a valid invoice, or the Commission has failed to 
make payment within thirty (30) Days after the time required by the Agreement for payment, or 
(B) the Commission has failed to fulfill a material obligation or duty herein, and (ii) after 
receiving written notice of such failure, the Commission fails to cure such failure within fourteen 
(14) Days if the failure relates to payment or within thirty (30) Days for any other failure; 
provided, however, if the nature of a failure not relating to payment under (i)(B) is not 
reasonably capable of being corrected within such thirty-Day period and the Commission notifies 
the Developer of a reasonable alternative period, the Commission shall be allowed such 
reasonable alternative period so long as the Commission promptly pursues such correction to 
completion and completes the same within ninety (90) days thereafter.  In the event any delays in 
payment or performance are cured by the Commission consistent with the terms of this 
paragraph, the Developer (i) may submit a request for Change Order that the Contract Time(s) 
for performance be reasonably extended by Change Order and (ii) shall be entitled to receive 
equitable adjustment to the Contract Time(s) as appropriate to the circumstances surrounding 
such request for a Change Order, in accordance with and to the extent permitted by the terms and 
conditions of the General Conditions. 

 
  (b) The Developer may terminate this Agreement for default if, through no 
fault of the Developer, the Contractor, a Subcontractor, a Sub-subcontractor, their agents or 
employees, or any other persons or entities performing portions of the Work through the 
Developer or Contractor, repeated suspensions, delays or interruptions of the entire Work by the 
Commission, other than resulting from a termination of the Developer for default, constitute in 
the aggregate more than one hundred eighty (180) Days in any three hundred sixty five (365) 
Day period subject to the terms of the General Conditions. 
 

(c) The Developer may, in addition to any other rights afforded by this 
Agreement or at law, suspend or stop part or all of the Work for the following reasons: 

 
(i) The Commission’s failure to pay to the Developer amounts when 

properly due under this Agreement; or 
 
(ii) The failure of the Commission to take reasonably adequate steps to 

pay for, or finance, the Project, such that sufficient funding sources are not available to pay for 
the projected Project costs contemplated for the period of the next following three (3) months.   

 
Before suspending or stopping Work for any of the events in subparagraphs (i) or (ii) above, the 
Developer shall first notify the Commission in writing that the Developer will suspend or stop a 
part, parts, or all of the Work unless said event is cured within fourteen (14) days from 
Commission’s receipt of the Developer’s notice.  If the Commission does not cure the event 
within such fourteen-day period, the Developer may suspend or stop Work as provided herein, 
and such suspension or stoppage shall be deemed to be a change pursuant to Article 9 of the 
General Conditions. 
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  (d) In the event of termination by the Developer pursuant to subparagraph (a) 
above, the Developer shall be entitled to recover from the Commission payment of the following, 
but no more: (i) a pro-rata portion of its fee based upon the percentage of Work actually 
performed up to the date of termination; (ii) all amounts that the Developer is obligated to pay to 
the Lead Designer, the Contractor and other Subcontractors for Work actually performed on the 
Project consistent with the Contract Documents up to the date of termination; and (iii) the 
reasonable cost of demobilization and physically closing down the Project. 

 
 9.2 Commission’s Right to Terminate the Agreement for Cause. 
 
  (a) Commission, without prejudice to any other rights or remedy it may have 
and without relieving any surety of its obligations under the bonds, may by delivery of a Notice 
of Termination to Developer, terminate the employment of Developer and its right to proceed 
either as to the entire Work or (at the option of Commission) as to any portion thereof and may 
take possession of the Work and complete the Work by contract or otherwise as Commission 
may deem expedient if, in the opinion of Commission, one of the following occurs and after 
receiving written notice of such occurrence the Developer fails to cure such occurrence within 
thirty (30) Days; provided, however, if the nature of the occurrence is not reasonably capable of 
being corrected within such thirty-Day period and the Developer notifies the Commission of a 
reasonable alternative period, the Developer shall be allowed such reasonable alternative period 
so long as the Developer promptly pursues such correction to completion and completes the 
same within ninety (90) days thereafter: 

 
(i) The Developer fails to timely observe or perform or cause to be 

observed or performed any covenant, agreement, obligation, term or condition required to be 
observed or performed by the Developer under the Contract Documents to which it is a party;  

 
(ii) The Developer makes any representation or warranty in any of the 

Contract Documents to which it is a party that is inaccurate or misleading when made and has an 
adverse effect upon the Project or the Commission’s rights or obligations under the Contract 
Documents;  

(iii) The Developer fails to execute and deliver any Contract Document 
to which it is a party as and when required under this Agreement;  

 
(iv) The insolvency or bankruptcy of Developer or the occurrence of a 

material adverse change in the financial condition of Developer which will hinder or impede 
Developer’s fulfillment of all contractual obligations, including completion within the Contract 
Time; 

 
(v) The Developer refuses or fails, after notice from Commission, to 

supply enough skilled personnel or material consistent with its timely performance under the 
Contract Documents; 
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(vi) The Developer refuses or fails to prosecute the Work or any part 
thereof with such diligence as will insure its completion within the specified Contract Times (or 
any duly authorized extension thereof) or fails to complete the Work within said Contract Times; 
 

(vii) The Developer fails to make prompt payment to Persons supplying 
services or materials for the Work; 
 

(viii) The Developer refuses or fails to properly schedule, plan and 
execute the Work, as specified herein, so as to complete the Work in accordance with the Project 
Schedule and within the specified Contract Time(s), or to provide scheduling or related 
information, revisions and updates as required by the Contract Documents;  

 
(ix) The Developer fails or refuses to regard laws, permits, ordinances, 

resolutions, or the instructions of Commission, or otherwise violates any material provision of 
this Agreement; or 

(x) The Guarantor fails to timely observe or perform any covenant, 
agreement, obligation, term or condition required to be observed under the Guaranty or any 
similar instrument executed and delivered by the Guarantor pursuant to the terms hereof. 
 

(b) In the event of a termination pursuant to this Section 9.2, the Commission 
shall have the right to: 

 
 (i) Exercise any and all remedies available under the Contract 

Documents, at law or in equity, including but not limited to recovery of damages to the extent 
provided by law, subject to the provisions of Section 9.5; and 

 
 (ii) Offset any sums the Commission owes to the Developer by any 

sums owing to the Commission from the Developer, including but not limited to liquidated 
damages or other undisputed or finally adjudicated monetary damages owning the Commission 
under the General Conditions. 
 

(c) In the event of a termination pursuant to this Section 9.2 that is later 
finally determined not to be allowable under the terms of subparagraph (a) above, then the 
termination shall be treated as a termination for convenience pursuant to Section 9.3 hereof. 

 
 9.3 Commission’s Right to Terminate the Agreement for Convenience.  The 
performance of Work under the Agreement may be terminated by Commission in whole, or from 
time to time in part, whenever Commission shall determine that such termination is in the best 
interest of Commission.  Any such termination shall be effected by delivery to Developer of a 
Notice of Termination specifying the extent to which performance of Work under this 
Agreement is terminated, and the date upon which such termination becomes effective.  Any 
such termination shall be without prejudice to any other rights the Commission may have, and it 
shall not relieve any surety of its obligations under its bonds. 
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 9.4 Developer’s Responsibilities Upon Termination.  The Developer’s 
responsibilities upon receipt of a Notice of Termination shall be as set forth in the General 
Conditions. 

 
9.5 Liquidated Damages for Delay. The Commission shall be entitled to assess, 

withhold, and collect liquidated damages from the Developer as follows: 

(a) If the Guaranteed Completion Date established in Section 3.3 for 
Substantial Completion of the Work for Phase One (as such date may be adjusted pursuant to 
Section 8.2 of the General Conditions) is not met, the Developer shall pay to the Commission, as 
liquidated damages for such delay:   

(i) The amount of $1,100.00 per Day for the first forty-five (45) Days 
of delay, plus 

(ii) The amount of $2,500.00 per Day for each Day beyond the first 
forty-five (45) Days of delay. 

(b) The Developer agrees that the liquidated damages under this Section 9.5 
are reasonable and not a penalty and hereby waives any right to claim otherwise.  The Developer 
agrees it will not challenge liquidated damages imposed pursuant to this Section 9.5 except as to 
whether it is responsible for the delays for which damages are being imposed.  The Commission 
shall be permitted, but shall not be obligated, to withhold liquidated damages from any payments 
due the Developer.  The Commission may, in its sole discretion, wait until at or after Substantial 
Completion or Final Completion to claim liquidated damages. 

(c) For Phase One-A, the amounts of liquidated damages for delay shall be 
determined when the Project Schedule for Phase One-A is established in greater detail. 

(d) When the details of Phase Two are more complete, the parties will 
determine if liquidated damages for delay are appropriate and, if so, the amounts and 
applicability thereof. 

9.6 Early Completion Bonus. 

(a) In the event the Developer achieves Substantial Completion of the Work 
for Phase One prior to the Guaranteed Completion Date (as such date may be adjusted pursuant 
to Section 8.2 of the General Conditions), the Developer shall be entitled to receive a bonus 
equal to $1,100.00 for each Day of early completion. 

(b) The amount of any early completion bonus that becomes due pursuant to 
this Section 9.6 shall be included in the final payment by the Commission to the Developer for 
Phase One. 

 
9.7 Waiver of Claims for Consequential Damages.  The Commission and the 

Developer waive claims against the other for consequential damages arising out of or relating to 
this Agreement.  Nothing contained in this Section 9.7 shall be deemed to preclude an award of 
liquidated damages when applicable in accordance with this Agreement. 
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ARTICLE X - INDEMNIFICATION  
 

10.1 Patent and Copyright Infringement.   

(a) Developer shall defend any action or proceeding brought against any 
Commission Indemnitee based on any claim that the Work, or any part thereof, or the operation 
or use of the Work or any part thereof, constitutes infringement of any United States patent or 
copyright, now or hereafter issued.  Commission Indemnitee shall give prompt written notice to 
Developer of any such action or proceeding and will reasonably provide authority, information 
and assistance in the defense of same.  Developer shall indemnify and hold harmless 
Commission Indemnitees from and against all damages and costs, including but not limited to 
attorneys’ fees and expenses awarded against Commission Indemnitees or Developer in any such 
action or proceeding. Developer agrees to keep Commission Indemnitees informed of all 
developments in the defense of such actions. 

 
(b) If a Commission Indemnitee is enjoined from the operation or use of the 

Work, or any part thereof, as the result of any patent or copyright suit, claim, or proceeding, 
Developer shall at its sole expense take reasonable steps to procure the right to operate or use the 
Work.  If Developer cannot so procure such right within a reasonable time, Developer shall 
promptly, at Developer’s option and at Developer’s expense: (i) modify the Work so as to avoid 
infringement of any such patent or copyright; or (ii) replace said Work with Work that does not 
infringe or violate any such patent or copyright. 
 

(c) Subparagraphs (a) and (b) above shall not be applicable to any suit, claim or 
proceeding based on infringement or violation of a patent or copyright: (i) relating solely to a 
particular process or product of a particular manufacturer specified by Commission and not 
offered or recommended by Developer to Commission; or (ii) arising from modifications to the 
Work by Commission after acceptance of the Work. 
 

10.2 Payment Claim Indemnification.  Provided that Commission is not in breach of 
its contractual obligation to make payments to Developer for the Work, Developer shall 
indemnify, defend and hold harmless Commission Indemnitees from any claims or mechanic’s 
liens brought against any Commission Indemnitee or against the Project as a result of the failure of 
Developer, or those for whose acts it is responsible, to pay for any services, materials, labor, 
equipment, taxes or other items or obligations furnished or incurred for or in connection with the 
Work.  Within ten (10) days of receiving written notice from a Commission Indemnitee that such 
a claim or mechanic’s lien has been filed (except for any mechanic’s lien for which the 
Developer is not responsible pursuant to subparagraph 4.2(m)), Developer shall commence to 
take the steps necessary to discharge said claim or lien, including, if necessary, the furnishing of 
a mechanic’s lien bond. If Developer fails to do so, Commission Indemnitee will have the right to 
discharge the claim or lien and hold Developer liable for costs and expenses incurred, including 
attorneys’ fees. 
 
 10.3 Developer’s General Indemnification. 
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(a) The parties agree that the relationship of Developer to Commission shall 
be that of an independent contractor and that as such, Developer will be responsible for all 
damages, loss or injury, including death, to persons or property that may arise or be incurred in 
or during the conduct and progress of the Work as the result of any action, omission or operation 
under the Agreement or in connection with the Work, whether such action, omission or operation 
is attributable to Developer, a Design Consultant, a Subcontractor, a Sub-Subcontractor, any 
supplier, or any one directly or indirectly employed by any of them.  Developer shall make good 
any damages that may occur in consequence of the Work or any part of it.  Developer shall 
assume all liability, loss and responsibility of whatsoever nature by reason of its neglect or 
violation of any Legal Requirement.  Developer, to the fullest extent permitted by law, shall 
indemnify, hold harmless and defend Commission Indemnitees from and against claims, losses, 
damages, liabilities, including attorneys’ fees and expenses, for bodily injury, sickness or death, 
and property damage or destruction (other than to the Work itself) arising from, in connection 
with, or relating in any manner to the Project.  Such obligation by Developer to indemnify, hold 
harmless and defend Commission Indemnitees shall not apply to any loss, liability, damage or 
expense, including attorneys’ fees and expenses, to the extent proximately caused solely by any 
negligence or willful misconduct by Commission or any officer, employee, agent, representative 
or Separate Contractor of the Commission. 

 
(b) If an employee of Developer, a Design Consultant, a Subcontractor, a Sub-

Subcontractor, or anyone employed directly or indirectly by any of them or anyone for whose acts 
any of them may be liable, has a claim against a Commission Indemnitee, Developer’s indemnity 
obligation set forth in subparagraph (a) above shall not be limited by any limitation on the amount 
of damages, compensation or benefits payable by or for Developer, a Design Consultant, a 
Subcontractor, a Sub-Subcontractor or other Person under any employee benefit acts, including 
workers’ compensation or disability acts. 
 
 10.4 Defense and Indemnification Procedures. 

(a) If Commission receives notice of or otherwise has actual knowledge of a 
claim which it believes is within the scope of Developer’s indemnification under the Contract 
Documents, it shall by writing as soon as practicable: (i) inform Developer of such claim; (ii) send 
to Developer a copy of all written materials Commission has received asserting such claim and (iii) 
notify Developer that either: (i) the defense of such claim is being tendered to Developer; or (ii) 
Commission has elected to conduct its own defense for a reason set forth below. 

 
(b) If the insurer under any applicable insurance policy accepts tender of 

defense, Developer and Commission shall cooperate in the defense as required by the insurance 
policy. If no defense is provided by insurers under potentially applicable insurance policies, then 
the following provisions shall apply. 

 
(c) If the defense is tendered to Developer, it shall within fifteen (15) days of 

said tender deliver to Commission a written notice stating that Developer: (i) accepts the tender of 
defense and confirms that the claim is subject to full indemnification hereunder without any 
“reservation of rights” to deny or disclaim full indemnification thereafter; (ii) accepts the tender of 
defense but with a “reservation of rights” in whole or in part; or (iii) rejects the tender of defense 
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if it reasonably determines it is not required to indemnify against the claim under the Contract 
Documents.  If such notice is not delivered within such fifteen (15) days, the tender of defense 
shall be deemed rejected. 

 
(d) If Developer accepts the tender of defense, Developer shall have the right to 

select legal counsel for Commission Indemnitees, subject to reasonable approval of Commission’s 
attorney, and Developer shall otherwise control the defense of such claim, including settlement, 
and bear the fees and costs of defending and settling such claim.  During such defense: (i) 
Developer shall at Developer’s expense, fully and regularly inform Commission of the progress 
of the defense and of any settlement discussions; and (ii) Commission shall, at Developer’s 
expense for all of Commission’s reasonable out-of-pocket third party expenses, fully cooperate 
in said defense, provide to Developer all materials and access to personnel it requests as necessary 
for defense, preparation and trial and which or who are under the control of or reasonably available 
to Commission and maintain the confidentiality of all communications between it and Developer 
concerning such defense to the extent allowed by law. 

 
(e) Commission shall be entitled to select its own legal counsel and otherwise 

control the defense of such claim if: (i) the defense is tendered to Developer and it refuses the 
tender of defense, or fails to accept such tender pursuant to subparagraph (c) above, or reserves any 
right to deny or disclaim such full indemnification thereafter; or (ii) Commission, at the time it 
gives notice of the claim or at any time thereafter, reasonably determines that: (A) a conflict exists 
between it and Developer which prevents or potentially prevents Developer from presenting a full 
and effective defense; or (B) Developer is otherwise not providing an effective defense in 
connection with the claim and Developer lacks the financial capability to satisfy potential liability 
or to provide an effective defense.  Commission may assume its own defense pursuant to the 
above by delivering to Developer written notice of such election and the reasons therefor. 

 
(f) If Commission is entitled and elects to conduct its own defense pursuant 

hereto, all reasonable costs and expenses it incurs in investigating and defending and claim for 
which it is entitled to indemnification hereunder (and any settlements or judgments resulting 
therefrom) shall be reimbursed by Developer after completion of the proceeding. 

 
(g) If Commission is entitled to and elects to conduct its own defense, then it 

shall have the right to settle or compromise the claim with Developer’s prior written consent, which 
shall not be unreasonably withheld or delayed, or with approval of the court, and with the full 
benefit of Developer’s indemnity.  Notwithstanding the foregoing, if Commission elects to 
conduct its own defense and it is later determined that no indemnification obligation existed as to 
the particular claim, Commission shall pay its own costs and expenses relating thereto. 

 
 10.5 Cumulative Obligations.  The Developer’s obligations to indemnify the 
Commission and hold it harmless under this Article X do not supersede any obligations by the 
Developer or anyone else under any Contract Document to indemnify the Commission and hold 
it harmless, these indemnification obligations being intended to be cumulative.   
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ARTICLE XI – COOPERATION AND DISPUTE RESOLUTION 

 
11.1 Cooperation.  The parties agree to cooperate to achieve the objectives of this 

Agreement and to use reasonable and good faith efforts to resolve all disputes and disagreements 
that may arise hereunder.  Each party agrees to designate representatives with the authority to 
make decisions binding upon such party (subject in the case of the Commission to those matters 
requiring an appropriate Commission vote) so as to not unduly delay the Project Schedule. 

 
11.2 Resolution of Disputes, Claims and Other Matters.   
 
 (a) The following provisions apply to any disputes, claims or other matters 

between Commission and the Developer arising under or relating to this Agreement and/or any 
Contract Document. 

(i) The Developer shall give Commission written notice of any claim 
for any additional compensation, damages, or delay (for purposes of this subparagraph, a 
“Claim”) within seven (7) days of the beginning of either the occurrence or the time when the 
Developer knew or should have known of the occurrence of the event leading to the Claim being 
made and shall submit the actual Claim and any supporting data within thirty (30) days after the 
occurrence giving rise to the Claim ends.  The written notice shall be a document addressed to 
the Commission that clearly states the Developer’s intention to make a claim and the occurrence 
involved and shall be transmitted in a manner to ensure prompt receipt by Commission.  Any 
Claim must be certified under oath as true and correct by a principal of the Developer.  The 
“occurrence” means the condition encountered in the field giving rise to the Claim and not a later 
dispute about payment for that condition.  Claims of time impacts will be resolved as they occur, 
and no claims of cumulative impacts or deferral of claimed time impacts will be allowed unless, 
with respect to a deferral, the Commission in its sole discretion agrees in writing to such deferral.  
Complete satisfaction of this subparagraph is an absolute prerequisite for the Developer to 
pursue a Claim arising under or relating to this Agreement.  Failure by the Developer to satisfy 
this subparagraph shall constitute a waiver by the Developer of the Claim for which such failure 
occurs. 

(ii) The parties shall first endeavor to resolve any disputes, claims or 
other matters in question between them through direct negotiations, and if such direct 
negotiations fail, by non-binding mediation conducted pursuant to the Rules of the American 
Arbitration Association, with the site of the mediation being Norfolk, Virginia.  Should the 
dispute, claim or other matter in question remain unresolved for the shorter of (A) completion of 
negotiation and mediation, or (B) more than 90 days after mediation is requested by a party, 
either party may proceed in accordance with (iii) below.  However, nothing in this paragraph 
excuses the Developer from compliance with all the provisions of (i). 

(iii) If the procedures of (ii) have been followed, but, more than ninety 
(90) days have passed since a party has invoked mediation, and the dispute, claim or other matter 
in question remains unresolved, then either party may institute a lawsuit or chancery action, as 
appropriate, in the Circuit Court of the City of Norfolk, Virginia, or if the subject or amount in 
controversy is within its jurisdiction, the General District Court of the City of Norfolk, Virginia, 
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and may thereafter pursue all available appeals in Virginia state courts, to the extent they have 
jurisdiction, or in the United States District Court for the Eastern District of Virginia, at Norfolk, 
Virginia.  The parties agree that the aforementioned courts shall have exclusive jurisdiction and 
venue, and each of them voluntarily submits to the jurisdiction and venue of such courts and 
waives any objection it might otherwise have to venue, personal jurisdiction, inconvenience of 
forum, and any similar or related doctrine. 

(iv) Nothing in paragraphs (ii) and (iii) shall prevent a party from 
seeking temporary injunctive or other temporary equitable relief in the Circuit Court of the City 
of Norfolk if circumstances so warrant.   

(b) In the event of any dispute, claim, or other matter in question arising, the 
Developer shall continue its performance diligently during its pendency as if no dispute, claim or 
other matter in question had arisen.  During the pendency of any claim, dispute or other matter in 
connection with the payments of moneys, the Developer shall be entitled to receive payments for 
non-disputed items, subject to any right of set-off by Commission.  

(c) This Section 11.2 supersedes any right at common law by the Developer 
for a claim of material breach or for rescission of this Agreement. 
 

11.3 Rights and Remedies. 
 

(a) The duties and obligations imposed by the Contract Documents and the 
rights and remedies available thereunder shall be in addition to and not a limitation of any duties, 
obligations, rights and remedies otherwise imposed or available by law, not inconsistent with the 
Contract Documents. 

 
(b) No action or failure to act by the Commission or the Developer shall 

constitute a waiver of any right or duty afforded any of them under this Agreement, nor shall any 
such action or failure to act constitute an approval of or acquiescence in any breach thereunder, 
except as may be specifically agreed in writing. 

(c) The Developer agrees that it can be adequately compensated by money 
damages for any breach of this Agreement which may be committed by the Commission and 
hereby agrees that, no default, act, or omission of the Commission, except for those described in 
Section 9.1, shall constitute a breach of this Agreement entitling the Developer to cancel or 
rescind the provisions of this Agreement or (unless the Commission shall so consent or direct in 
writing) to suspend or abandon performance of all or any part of the Work.  The Developer 
hereby waives any and all rights and remedies to which it might otherwise be or become entitled, 
saving only its right to money damages. 

 

ARTICLE XII – WORK PRODUCT AND RECORDS 

12.1 Ownership and Use of Plans. 
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(a) The Developer shall deliver to the Commission copies, including 
reproducible copies, of the plans and other related documents for information and reference in 
connection with the Commission’s use and occupancy of all phases of the Project.  Further, the 
plans and other related documents may be used by the Commission, in whole or in part, or in 
modified form, for completion and maintenance of the Project by others, without further 
employment of, or payment of any additional compensation to any of the Design Consultants, in 
which event the Commission shall release such Design Consultants from any responsibility for 
the conformance of the incomplete portions of the Project to the plans and other related 
documents from causes other than the negligence or fault of such professionals.  In the event of 
the termination of this Agreement for any reason, the Developer shall immediately deliver to the 
Commission a full set of copies of the plans and other related documents then in the possession 
or control of the Developer or the Design Consultants retained by the Developer. 

(b) The Commission shall have the ownership of and the right to use any 
plans and the other related documents for the construction of buildings or facilities by or for the 
Commission other than the Project without the payment of any additional compensation to the 
Developer or the Design Consultants, in which event the Commission shall release such Design 
Consultants and the Developer from any responsibility in connection with the plans and other 
related documents to the extent so used.  Use of the plans and other related documents by the 
Commission prior to final completion of a phase of the Project or termination of the contract for 
construction of facilities by or for the Commission other than the Project shall only be allowed 
with the consent of the Developer.  Notwithstanding the foregoing, the plans and specifications 
are instruments of service, and the Developer or the Design Consultants (as they have agreed 
among themselves), shall retain the rights to reuse or site adapt the plans for other projects 
whether or not in contract with the Commission.  This subparagraph (b) permits the Developer, 
the Design Consultants or the Commission to make use of the plans for future projects without 
the consent of, or compensation to the other.  In the event that the Commission elects to reuse the 
plans, and the Commission engages the services of licensed professionals to review, site adapt, 
sign and seal the plans as architect and engineer of record for other projects, the Commission’s 
use of the plans shall extend to these professionals to the extent they use the plans solely for the 
Commission.  Except as otherwise provided in this Agreement or in the other Contract 
Documents, no plans shall be used with the Developer’s or Design Consultant’s title block, logo 
or company name without the written consent of the Developer or Design Consultant; and 

The Commission’s authorized representatives shall include, but not be limited to, the U.S. 
Department of Transportation, and the Comptroller General of the United States, or any of their 
duly authorized representatives, the Commonwealth, and any other public entity providing 
funding for this Agreement or other activities in relation to the New Southside Facility. 

(i) The Developer shall ensure that the requirements of subparagraphs (a) and 
(b) of this Section 12.1 are incorporated into its contracts with its Design Consultants and that 
they incorporate these same requirements into their subcontracts with other Design Consultants 
so that the Commission is able to enjoy the full benefits of such requirements. 

12.2 Records Inspection and Copying.  The Developer agrees that the Commission 
and its authorized representatives and consultants may, at the Commission’s option and expense, 
at reasonable times and upon prior notice, inspect and copy all records relating to costs 
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associated with this Agreement to the extent necessary to confirm compliance with the terms of 
the Agreement, until three (3) years after termination of this Agreement.  The Developer agrees 
to provide the Commission adequate and appropriate work space at the Developer’s facilities in 
order to conduct such examinations.  The Developer agrees to include in all contracts and 
consulting agreements under this Agreement, including without limitation, those with the 
Contractor and Lead Designer, and to cause its Contractor and Lead Designer to include in all 
their subcontracts and consulting agreements, a provision that the Commission and its authorized 
representatives will, until three (3) years after services were last rendered for the Project, at 
reasonable times and upon prior written notice, have access to and the right to inspect and copy 
books, documents, papers, or other records of the Lead Designer, Contractor, Design Consultants 
and Subcontractors.  The term subcontract as used in this clause excludes:  

   (i) Purchase orders; and  

   (ii) Subcontracts for public utility services at rates established for 
uniform applicability to the general public. 

12.3 Public Records.  Any work product the Commission owns pursuant to the this 
Agreement or otherwise, and any document of which the Commission obtains a copy, may be 
considered public records under the Virginia Public Records Act, Va. Code §  42.1-76 through § 
42.1-91, or official records under the Virginia Freedom of Information Act, Va. Code § 2.2-3700 
through § 2.2-3714, and as such may be subject to public disclosure.  The Commission 
recognizes that certain work product the Commission owns or may obtain hereunder or pursuant 
to this Agreement and certain documents of which the Commission obtains a copy may contain 
information exempt from disclosure under Va. Code § 2.2-3705, may constitute trade secrets as 
defined in Va. Code § 59.1-336, and may include confidential information which is otherwise 
subject to protection from misappropriation or disclosure.  Should such records become the 
subject of a request for public disclosure, the Commission shall respond as follows: 

(a) The Commission shall use reasonable efforts to immediately notify the 
Developer of such request and the date by which it anticipates responding. 

(b) The Developer must then assert in writing to the Commission any claim 
that such records contain proprietary information that is exempt from disclosure under Va. Code 
§ 2.2-3705, or is subject to protection pursuant to Va. Code § 59.1-339, or other law of the 
Commonwealth so that the Commission may consider such assertion in responding to the 
requester. 

(c) If the Developer fails to make such assertion within three (3) Business 
Days after the date the Commission notifies the Developer of its intended response, the 
Commission shall have the right to make such disclosure. 

(d) If the Developer makes a timely assertion that the requested records 
contain proprietary information, trade secrets or confidential information, and thus are exempt 
from disclosure or otherwise protected under the laws of the Commonwealth, upon consultation 
with the Developer to agree upon a reasonable effort and legal cost, at the Developer’s expense, 
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the Commission and the Developer shall seek judicial declaration of the rights of the parties. 
Until such declaration is made, the Commission will maintain the confidentiality of such records. 

(e) In no event shall the Commission be liable to the Developer as a result of 
any disclosure of such records by the Commission. 

(f) If the Commission’s denial of a request for disclosure of records is 
challenged in court and the Commission agrees to a request by the Developer to defend its 
position, the Developer shall assist the Commission in its defense and shall indemnify the for any 
and all damages assessed and costs (including the fees and costs of the Commission’s attorneys) 
the Commission incurs in such defense, including any attorneys’ fees lawfully assessed against 
the Commission.   

(g) If the Developer believes that any work product or any document subject 
to transmittal to or review by the Commission under the terms of this Agreement or any other 
Project Agreement contains proprietary or confidential information or trade secrets that are 
exempt or protected from disclosure pursuant to the laws of the Commonwealth, the Developer 
shall use its best efforts to identify such information prior to such transmittal or review and it and 
the Commission shall confer on appropriate means of ensuring compliance with applicable laws 
prior to transmittal or review.  Any such information must be identified specifically; the 
Commission will not honor any general claim of confidentiality for an entire document, or one 
which includes portions of a document which are patently not confidential.  The Developer shall 
comply with the requirements of Va. Code § 2.2-3705.6(11) with regard to any such information. 
Upon the written request of either party, the Developer and the Commission shall mutually 
develop a protocol for the transmittal, review and disclosure of work product or other documents 
produced or obtained by the Developer so as to avoid violations of any applicable law. 

 
ARTICLE XIII – CONFLICT OF INTEREST 

 13.1 No Conflicts.  Neither the Developer nor any person or company affiliated with 
it, nor any subconsultant or subcontractor of any tier, shall have, during the term of this 
Agreement and any extensions thereof, any contractual or other financial relationship with the 
Commission, its commissioners, officers, employees or agents, any Commission prime 
contractor, or with any subcontractor or supplier to any Commission prime contractor other than 
the contractual relationships established under this Agreement, unless an exception is granted as 
described below. 

 13.2 Exceptions.  Upon request of the conflicted party and upon full disclosure and for 
good cause, the Commission may grant an exception to this requirement, when in its sole 
judgment the exception will not create a conflict between the conflicted party’s obligations 
hereunder and the duties and obligations imposed on the conflicted party under the contractual or 
other relationship for which an exception is requested. 

 13.3 Failure to Report.  Any failure by a party to report such a conflict promptly upon 
becoming aware of it may, at the discretion of the Commission, be considered a default 
hereunder. 
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 13.4 Organizational Conflicts.  The Developer shall use best efforts to ensure that, to 
the best of its knowledge, none of its consultants, contractors, subconsultants or subcontractors 
of any tier shall have an organizational conflict of interest, including by example and not by way 
of limitation: 

  (a) Lack of impartiality or impaired objectivity – When the contractor is 
unable, or potentially unable, to provide impartial and objective assistance or advice to the 
recipient due to other activities, relationships, contracts, or circumstances. 

  (b) Unequal access to information – The contractor has an unfair competitive 
advantage through obtaining access to non-public information during the performance of an 
earlier contract.   

  (c) Biased ground rules – During the conduct of an earlier procurement, the 
contractor has established the ground rules for a future procurement by developing 
specifications, evaluation factors, or similar documents. 

  (d) Other actions – Any other situation where the contractor has obtained 
information or exerted influence which would give it an unfair competitive advantage in 
soliciting or performing Work hereunder. 

 13.5 Awareness of Conflict.  In the event the Developer becomes aware of any actual 
or potential conflict of interest as described above, it shall promptly notify the Commission of 
the circumstances involved and describe the steps it proposes to take to eliminate or mitigate the 
conflict.  The Commission’s determination as to the acceptability of the proposed measures shall 
be final and binding. 

 
 

ARTICLE XIV – LIMITATION OF LIABILITY OF DEVELOPER AND GUARANTOR 

 14.1 Limitation of Liability of Developer and Guarantor.    

(a) Notwithstanding anything contained in this Agreement or the other 
Contract Documents: 

(i) The Developer’s liability under the Contract Documents and the 
Guarantor’s liability under the Guaranty to the Commission for any and all claims, losses, costs 
or damages (including but not limited to any indemnification obligations), with respect to Phase 
One and Phase One-A of the Project shall not exceed Two Million Dollars ($2,000,000.00) in the 
aggregate; and 

(ii) The Developer’s liability under the Contract Documents and the 
Guarantor’s liability under the Guaranty to the Commission for any and all claims, losses, costs 
or damages (exclusive of any indemnification obligations relating to or arising out of fraud, 
intentional misconduct, or gross negligence of the Developer):  (A) for Phase One of the Project 
shall be limited in time to a period expiring thirty-eight (38) months from the date of Substantial 
Completion of Phase One, and (B) for Phase One-A of the Project shall be limited in time to a 
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period expiring thirty-eight (38) months from the date of Substantial Completion of Phase One-
A. 

(b) The limitation of liability set forth in this Article XIV shall in no way be 
construed to (i) alter, modify, limit, reduce or otherwise affect the liability of the Developer or 
the Guarantor, or any rights of the Commission, except as expressly provided in this Article 
XIV; (ii) alter, modify, limit, reduce or otherwise affect the liability of the Developer or the 
Guarantor for any claims, losses, costs or damages reimbursed pursuant to an insurance policy 
provided by the Developer as required by the Contract Documents; (iii) alter, modify, limit, 
reduce or otherwise affect the liability of the Developer or the Guarantor for any claims, losses, 
costs or damages relating to or arising out of fraud, intentional misconduct, or gross negligence 
of the Developer, except that the terms of Section 14.1(a)(i) above shall apply in the case of 
gross negligence, but not fraud or intentional misconduct, of the Developer; (iv) alter, modify, 
limit, reduce or otherwise affect the liability of any other person or entity other than the 
Developer and the Guarantor, including but not limited to the Contractor, the Lead Designer, or 
any other Subcontractor, Sub-Subcontractor or third party; (v) alter or modify any terms of the 
Contract Documents relating to insurance, bonds, third-party warranties, or other security for 
performance; or (vi) limit the Developer’s rights to seek recovery from the Contractor, the Lead 
Designer, or any other Subcontractor, Sub-Subcontractor or third party, to whom the Developer 
may look for reimbursement with respect to any obligation for which the Developer may be 
liable under this Agreement. 

(c) To the extent the Commission, in its sole discretion, chooses to directly 
pursue the Lead Designer, Contractor or any Subcontractor with respect to any obligation or 
liability owed by Developer under this Agreement (for purposes of this subparagraph (c), a 
“Direct Claim”) and the Commission achieves full or partial recovery on such Direct Claim, the 
Commission shall not also be entitled later to pursue recovery against Developer under this 
Agreement on account of any portion of the same Direct Claim for which Commission achieved 
and received full recovery; provided, however, that the Commission shall not be prohibited from 
concurrently pursuing full or partial recovery on a Direct Claim from multiple parties, including 
but not limited to Developer consistent with the preceding terms of this Article XIV and other 
provisions of the Contract Documents, prior to achieving and receiving full recovery thereon. 
 
 

ARTICLE XV – MISCELLANEOUS 
 
15.1 Incorporation of Terms and Conditions from RFP.  The terms and conditions 

of Part III of the RFP are hereby incorporated into this Agreement but only to the extent that they 
do not conflict with the terms hereof.   

 
15.2 Construction and Interpretation of Agreement.   

(a) The language in all parts of this Agreement shall in all cases be construed 
simply, as a whole and in accordance with its fair meaning and not strictly for or against any 
party.  The parties hereto acknowledge and agree that this Agreement has been prepared jointly 
by the parties and has been the subject of arm’s length and careful negotiation over a 
considerable period of time, that each party has been given the opportunity to independently 
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review this Agreement with legal counsel, and that each party has the requisite experience and 
sophistication to understand, interpret and agree to the particular language of the provisions 
hereof.  Accordingly, in the event of an ambiguity in or dispute regarding the interpretation of 
this Agreement, this Agreement shall not be interpreted or construed against the party preparing 
it, and instead other rules of interpretation and construction shall be utilized. 

(b) If any term or provision of this Agreement, the deletion of which would 
not adversely affect the receipt of any material benefit by either party hereunder, shall be held by 
a court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement 
shall not be affected thereby and each other term and provision of this Agreement shall be valid 
and enforceable to the fullest extent permitted by law.  It is the intention of the parties to this 
Agreement, and the parties hereto agree, that in lieu of each clause or provision of this 
Agreement that is illegal, invalid or unenforceable, the parties in good faith shall supply as a part 
of this Agreement an enforceable clause or provision as similar in terms to such illegal, invalid 
or unenforceable clause or provision as may be possible. 

(c) The captions of the articles, sections and subsections herein are inserted 
solely for convenience and under no circumstances are they or any of them to be treated or 
construed as part of this instrument. 

(d) References in this instrument to this “Agreement” mean, refer to and 
include this instrument as well as any riders, exhibits, addenda and attachments hereto (which are 
hereby incorporated herein by reference) or other documents expressly incorporated by reference 
in this instrument.  Any references to any covenant, condition, obligation and/or undertaking 
“herein,” “hereunder” or “pursuant hereto” (or language of like import) mean, refer to and 
include the covenants, conditions, obligations and undertakings existing pursuant to this 
instrument and any riders, exhibits, addenda, attachments or other documents affixed to or 
expressly incorporated by reference in this instrument.  All terms defined in this instrument shall 
be deemed to have the same meanings in all riders, exhibits, addenda, attachments or other 
documents affixed to or expressly incorporated by reference in this instrument unless the context 
thereof clearly requires the contrary.  Unless expressly provided otherwise, all references to 
Sections refer to the Sections set forth in this Agreement.  Unless otherwise stated in this 
Agreement (including documents incorporated by reference), words which have well-known 
technical or construction industry meanings are used in this Agreement in accordance with such 
recognized meaning.   

(e) As used in this Agreement and as the context may require, the singular 
includes the plural and vice versa, and the masculine gender includes the feminine and vice 
versa. 

(f) This Agreement, its exhibits and the other Contract Documents are 
intended to be complementary and consistent with each other and shall, to the maximum extent 
possible, be construed according to such intent. 

 
15.3 Successors and Assigns.  
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(a) The Developer may not, without the prior written consent of the 
Commission, voluntarily or involuntarily assign, convey, transfer, pledge, mortgage or otherwise 
encumber its rights or interests under this Agreement.  

(b) The Commission may transfer and assign its interests in the Project, this 
Agreement and any other agreement involving the Project to any other public agency or public 
entity as permitted by law, provided that the successor or assignee has assumed all of the 
Commission’s obligations, duties and liabilities under this Agreement and has provided the 
Developer with reasonable assurance of its legal and financial authority to honor and perform the 
same.   

(c) If either party changes its name, such party agrees to promptly furnish the 
other party with written notice of change of name and appropriate supporting documentation. 

(d)  Except as expressly otherwise provided, this Agreement may not be 
assigned without the prior written consent of the parties to this Agreement. 

(e) All of the terms, covenants and conditions hereof shall be binding upon 
and inure to the benefit of the parties hereto and their respective successors and assigns. 

 
15.4 Notices.  All notices and demands by any party to any other shall be given in 

writing and sent by facsimile (with receipt confirmed) to the facsimile number below with 
confirmation at the telephone number below and a copy of the notice sent by United States first-
class mail, postage prepaid, or by a nationally recognized overnight courier or by United States 
certified mail, postage prepaid, return receipt requested, and addressed as follows: 

 
To the Commission:    Transportation District Commission of Hampton Roads 

    c/o Hampton Roads Transit 
    Attention:  Michael S. Townes, President/CEO 
    3400 Victoria Boulevard 
    Hampton, VA 23661 
    Telephone: (757) 222-6000 
    Facsimile: (757) 222-6195 
 

with copy to:    Charles E. Wall, Esquire 
Williams Mullen 

    1021 East Cary Street 
    17th Floor 

Richmond, Virginia  23218-1320 
     Telephone: (804) 783-6498 
     Facsimile: (804) 783-6507 
 
To the Developer:   Jeffery Arnold, Manager 
     CEI Development, LLC 

c/o Concord Eastridge, Inc. 
901 N. Glebe Road, #350 
Arlington, VA  22203 
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Telephone: (202) 955-9200 
Facsimile: (202) 955-9255 
 

with copy to:    Mark D. Williamson, Esquire 
McGuireWoods LLP 
101 W. Main Street 
Suite 9000 
Norfolk, VA  23510 
Telephone: (757) 640-3713 
Facsimile: (757) 640-3973 
 

 
 Any party may, upon prior notice to the others, specify a different address for the giving 
of notice.  Notices shall be effective one day after sending if sent by overnight courier or by 
facsimile (provided that, in the case of a facsimile, confirmation is made by telephone and first-
class mail), or three days after sending if sent by certified mail, return receipt requested.  Notices 
to the Developer shall be deemed also to be effective and proper notice to the Lead Designer and 
the Contractor. 
 

15.5 Time of the Essence.  The times within which the Developer agrees to complete 
construction of the Project and to achieve milestone dates, Substantial Completion, and Final 
Completion for the Project are of the essence of this Agreement.  The Developer shall proceed 
expeditiously with adequate forces and make diligent efforts to keep the Project on schedule, and 
the Developer shall achieve for the Project the milestone dates, Substantial Completion of the 
Work, and Final Completion of the Work within the completion times specified in this 
Agreement, and the Project Schedule.   

 
15.6 Independent Contractor.  It is expressly understood and agreed by the parties 

hereto that the Developer, in performing its obligations under this Agreement, shall be deemed 
an independent contractor and not an agent, employee or partner of the Commission.  No 
employee of the Developer shall be considered to be an employee or agent of the Commission. 

 
15.7 No Waiver.  The failure of the Commission to insist upon the strict performance 

of any provisions of this Agreement, the failure of the Commission to exercise any right, option 
or remedy hereby reserved, or the existence of any course of performance hereunder shall not be 
construed as a waiver of any provision hereof or of any such right, option or remedy or as a 
waiver for the future of any such provision, right, option or remedy or as a waiver of a 
subsequent breach thereof.  The consent or approval by the Commission of any act by the 
Developer requiring the Commission’s consent or approval shall not be construed to waive or 
render unnecessary the requirement for the Commission’s consent or approval of any subsequent 
similar act by the Developer.  No provision of this Agreement shall be deemed to have been 
waived unless such waiver shall be in writing signed by the party to be charged. 

 
15.8 Severability.  If any term or provision of this Agreement shall be determined to 

be invalid or unenforceable in any respect, it shall be replaced with a substantially similar 
provision to the greatest extent possible and the Agreement shall remain in full force and effect. 
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15.9 Counterparts.  This Agreement may be executed in two or more counterparts, 

each of which shall be deemed an original, but both of such counterparts together shall be 
deemed to be one and the same instrument.  It shall not be necessary in making proof of this 
Agreement or any counterpart hereof to produce or account for the other counterpart. 

15.10 Entire Agreement.  This Agreement and the exhibits attached hereto and forming 
a part hereof set forth all the covenants, promises, agreements, conditions and understandings 
between the Developer and the Commission concerning the Project, and there are no covenants, 
promises, agreements, conditions or understandings, either oral or written, between them other 
than are herein set forth.  Except as otherwise indicated herein, portions of the Contract 
Documents shall be deleted or modified or deemed automatically deleted or modified as 
necessary to be consistent with the provisions of this Agreement.  Except as otherwise indicated 
herein, to the extent of any inconsistency between a provision contained in any other Contract 
Document and a provision of this Agreement, the provision contained in this Agreement shall 
prevail.  No alteration, amendment, change or addition to this Agreement shall be binding upon 
the Developer or the Commission unless reduced to writing and signed by each party.  Excerpts 
of the RFP and the Proposal are incorporated by reference for purposes of providing details 
concerning the overall intent of the parties.  However, no document incorporated by reference is 
intended to contradict this Agreement. 

 
15.11 Governing Law.  This Agreement shall be governed by, and construed in 

accordance with, the laws of the Commonwealth of Virginia.  The provisions of this Agreement 
shall not be construed in favor of or against either party but shall be construed according to their 
fair meaning as if both parties jointly prepared this Agreement. 

 
15.12 Copy of Agreement to Auditor of Public Accounts.  The Commission shall 

submit a copy of this Agreement to the Virginia Auditor of Public Accounts within thirty (30) 
days of its effective date.  

 
15.13 Exhibits.  The following exhibits are hereby deemed to be part of this Agreement: 

  
Exhibit R-E Commission Approval of PPEA Procurement 

 
Exhibit R-I Interim Agreement and Amendments 

 
Exhibit R-L Commission Approval of Agreement 

 
Exhibit 1.2 Definitions 

 
Exhibit  1.3(a) General Conditions 

 
Exhibit 2.1 Property Description of Site for Phases One 

and One-A 
 

Exhibit 2.1(a) 
 

Phase One Property Delineation 
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Exhibit 2.2 Phase One-A Property Delineation 
 

Exhibit 2.3 Phase Two Property Description 
 

Exhibit 3.1 Project Schedule 
 

Exhibit 3.3 Pre-construction Services 
 

Exhibit 4.1(d) 
 

LEED Checklist 

Exhibit 4.2(a) Design and Construction Services for Phase 
One 
 

Exhibit 4.2 (c) Key Design Consultants 
 

Exhibit 4.2(h) Key Construction Personnel 
 

Exhibit 5.1(a) Contract Price 
 

Exhibit 5.2 Payment Schedule for Phase One 
 

Exhibit 5.3 Financial Program 
 

Exhibit 6.2(b) Form of Guaranty 
 

Exhibit 8.2(a) Developer’s Operating Agreement  
 
 

[Signatures on following pages] 
 
 

 
































































































































































































































































































































































































































































































































































